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(D) USBERLIN 1372; (E) USBERLIN 1854 

1 . GIVEN LAST MINUTE NATURE OF BONN GROUP ACTION, IT MAY 
NO LONGER BE POSSIBLE TO CONSIDER WITH OPTIMUM FLEXIBILITY 
LARGER ISSUES RAISED BY EMBASSY IN REFS A AND B. THERE ARE 
NONETHELSS SEVERAL OUTSTANDING TECHNICAL POINTS RAISED 
IN THOSE MESSAGES WHICH NEED TO BE ADDRESSED. EMBASSY 
SUGGESTS IN RREF B THAT EVEN IF ARTICLE 3 IS NOT APPLIED IN 
BERLIN, FEDERAL PROSECUTOR WILL BE ABLE TO PRSECUTE 
TERRORIST ORGANIZATION IN BERLIN IF HE DETERMINES CASE IS 
OF SPECIAL IMPORTANCE (ALWAYS ASSUMING OF COURSE THAT ALLIES 
CONCUR). RATIONALE FOR THIS WOULD BE THAT FEDERAL PROSECUTOR 
COULD UTILIZE AUTHORITY TO TAKE OVER CASE OF SPECIAL 
IMPORTANCE INVOLVING VIOLATION OF COSPIRACY PROVISIONS OF 
ARTICLE 129 OF CRIMINAL CODE. THIS IS PROBABLY 
TECHNICALLY FAULTY. SECTION 74A(1) OF LAW ON CONSTITUTION 
OF CORTS (GVG) DOES, AS EMBASSY NOTES, COVER SECTION 
129 OF CRIMINAL CODE. NEW ANTI-TERRORISM LAW. HOWEVER, 
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DOES NOT AMEND SECTION 129; IT ADDS A NEW SECTION, NUMBERED 
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129A. THERE IS HERE PERHAPS SOMETHING OF A DIFFERENCE 
BETWEEN AMERICN AND GERMAN JURISPRUDENCE OR AT LEAST 
LEGAL EDITING, BUT NEW SECTION 129A IS AN INDEPENDENT 
ARTICLE OF CRIMINAL CODE, NOT A SUBHEADING OF SECTION 129. 
LANGUAGE OF PRESENT LAW CONFIRMS THIS. IT READS, "THE 
FOLLOWING SECTION 129A IS INSERTED AFTER SECTION 129," 

RATHER THAN "SECTION 129 IS AMENDED AS FOLLOWS..." 

IT WOULD NOT SEEM ACCURATE, THEREFORE, TO SAY THAT 
"SECTION 129 HAS BEEN AMENDED OR REDEFINED BY ADOPTION OF 
129A THROUGH TAKEOVER OF ANTI-TERRORISM LAW." AN ATTEMPT 
BY THE FEDERAL PROSECUTOR TO ASSERT COMPETENCE FOR A 
PROSECUTION IN BERLIN AGAINST A TERRORIST ORGANIZATION ON 
THE BASIS OF SECTION 74A OF THE GVG WOULD PROBABLY NOT BE 
ACCEPTED BY COURT. 

2. WE HAVE ARGUED, NONETHLESS, THAT AS A PRACTICAL MATTER 
ALLIES WOULD STILL BE FACED WITH NEED OF DECIDING WHETHER 
TO PERMIT A GIVEN PARTICULARLY IMPORTANT TERRORIST TYPE 
CASE TO BE HANDLED BY FEDERAL PROSECUTOR EVEN IF ARTICLE 3 
WERE NOT APPLIED IN BERLIN. FEDERAL PROSECUTOR WOULD 
PROBABLY HAVE TO BRING CHARGES, HOWEVER, NOT FOR VIOLATION 
OF SECTION 129A OF CRIMINAL CODE BUT FOR VIOLATION 
OF SECTION 129 OF CRIMINAL CODE, THAT IS FOR ACTIVITIES 
ASSOCIATED WITH A CRIMINAL RATHER THAN A TERRORIST ORGANIZATION. 
BUNDESRAT POINTED OUT DURING A PRELIMINARY READING OF 
ANTI-TERRORISM LAW THAT IN FACT "THE DISTINCTION 
BETWEEN SECTIONS 129 AND 129A OF THE CRIMINAL CODE 
CAN BE DIFFICULT IN INDIVIDUAL CASES," AND WE ASSUME THAT 
MOST CASES COULD BE FITTED INTO ONE OR ANOTHER CATEGORY TO 
MEET PROSECUTORIAL REQUIREMENTS. NON-APPLICATION OF 
ARTICLE 3 TO BERLIN WOULD MEAN, HOWEVER, THAT A SIGNIFICANT 
CASE THAT WOULD BE PROSECUTED IN FRG BY FEDERAL 
PROSECUTOR BEFORE HIGHEST COURT OF A LAND FOR VIOLATION 
OF BAN ON TERRORIST ORGANIZATION ACTIVITY WOULD IN BERLIN 
EITHER BY PROSECUTED BY FEDERAL PROSECUTOR BEFORE KAMMER- 
GERICHT FOR VIOLATION OF BAN ON CRIMINAL ORGANIZATION 
ACTIVITY OR IT WOULD BE PROSECUTED BY LOCAL PROSECUTOR 
BEFORE LOWER CRIMINAL COURT CHAMBER FOR VIOLATION OF BAN ON 
ACTIVITY OF TERRORIST ORGANIZATION. IDEA THAT INDIVIDUALS 
WOULD NEED TO BE PROSECUTED UNDER DIFFERENT LAW OR PURSUANT 
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TO DIFFERENT PROCEDURE IN BERLIN IF ARTICLE 3 OF NEW LAW 
IS NOT APPLIED HERE IS STUFF OF WHICH GOTH AWKWARD JUDICIAL 
PROCEDURE AND SUBSTATNTIVE GAPS IN LEGAL UNITY ARE MADE. 

IF ABOVE ANALYSIS OF TECHNICAL ASPECTS IS CONCURRED IN BY 
FRG EXPERTS, THEREFORE, WE WOULD CONSIDER THIS STRONG 
ARGUMENT FOR FINDING WAY TO PERMIT ARTIDLE 3 TO BE 
INCLUDED WITHIN SCOPE OF LAW AS APPLIED TO BERLIN. 
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3. SECOND TECHNICAL POINT WHICH WE FEEL REQUIRES FURTHER 
EXAMINATION IS RAISED BY PARA 4 REF A IN WHICH EMBASSY 
INDICATES THAT "PRESENT THINKING OF ALLIED REPS IS THAT IT 
MAY BE POSSIBLE TO ACCEPT SECTION 1 OF ARTICLE 3 AND THAT 
ONLY SECTION 2 OF ARTICLE 3 NEED BE SUSPENDED OR DEPRIVED OF 
EFFECT BY A BK/O." SECTION 1 EXTENDS PRIMARY COMPETENCE 

OVER CASES INVOLVING VIOLATION OF PROHIBITON AGAINST TERRORIST 
ORGANIZATIONS TO HIGHEST LAND CORT (I.E., BERLIN KABBERGERICHT) 

AND TO FEDERAL PROSECUTOR. SECTION 2 STATES THAT "IF THE 
OFFICIALAS OF THE STATE PROSECUTOR'S OFFICE OF A LAND AND THE 
FEDERAL PROSECUTOR CANNOT AGREE... WHICH OF THEM IS TO TAKE OVER THE 
PROSECUTION, THE FEDERAL PROSECUTOR DECIDES." 

4. ESSENTIALLY, SECTION 1 IS SUBSTANTIVE AND SECTION 2 IS 
RPCEDURAL CLARIFICATION. AS WE UNDERSTAND EMBASSY CONCERNS, 

WE WOULD THINK THAT IT WOULD BE NECESSARY TO CONCENTRATE 
ON QUESTION OF WHETHER OR NOT THEORETICAL COMPETENCE OF 
FEDERAL PROSECUTOR CAN BE EXTENDED. SECTION 2 IS MEANT 

ONLY TO DEAL WITH POTENTIALLY AWKWARD SITUATION IN WHICH 
THERE IS SOME DOUBT IN MINDS OF EXPERTS AS TO WHETHER FACTS 
IN PARTICULAR CASE JUSTIFY CONCLUSION THAT ACTIVITY OF 
TERRORIST ORGANIZATION IS INVOLVED. TO PREVENT POSSIBLE 
DUPLICATIVE EFFORT WHILE FEDERAL PROSECUTOR WAS BUILDING 
A CASE FOR VIOLATION GGSECVGN 129A OF CRIMINAL 
CODE AND LOCAL PROSECTUOR W.TYWBI III .DING CASR FOR 
PROSECUTION ON OTHER GROUNDS, A9589. 2 WOULD MAKE CLEAR 
THAT FEDERAL PROSECUTOR CAN DECIDE WHAT LAW HAS ACTUALLY 
BEEN BROKEN. IT IS SIMILAR, IN OTHER WORDS, TO EFFECT OF 
SECTION 74A(2) OF GVG WHICH GIVES FEDERAL PROSECUTOR 
DECISIVE VOICE IN DECIDING WHETHER CERTAIN OTHER CRIMES 
ARE OF SUFFICIENT IMPORTANCE SO THAT HE RATHER THAN LOCAL 
PROSECUTOR HANDLES CASE. MOREOVER, AS BUNDESTAG COMMITTEE 
NOTES, DRAFTING OF THIS PROVISION IS BASED ON SECTION 143 
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OF GVG PURSUANT TO WHICH FEDERAL PROSECUTOR ALSO DECIDES 
DISPUTE BETWEEN OFFICIALS OF ANY TWO LAENDER (FOR EXAMPLE, 

BERLIN AND BAVARIA) WHICH DIAGREE OVER WHICH LAND HAS 
PRIMARY COMPETENCE FOR A CASE. WVEN WITHOUT SECTION 2, 

HOWEVER, FEDERAL PROSECUTOR WOULD BE FREE TO INVOLVE 
HIMSELF IN CASE ONCE HE DECIDED TO HIS OWN SATISFACTION 
THAT IT DID IN FACT INVOLVE ACTIVITY OF TERRORIST ORGANIZATION. 
PREVENTING SECTION 2 OF LAW FROM COMING INTO FORCE IN 
BERLIN WOULD PROBABLY THEREFORE NOT EFFECTIVELY RESTRICT 
FEDERAL PROSECUTOR S POTENTIAL ACTIVITY. 

5. IF BONN GROUP INTEREST IN THIS PROVISION, HOWEVER, 

IS PRIMARILY OPTICAL IN THAT IT WISHES TO FIND WAY TO MAKE 
CLEAR TO SOVIETS AND OTHERS THAT FEDERAL PROSECUTOR'S 
WISHES ARE NOT NECESSARLY DECISIVE IN BERLIN, WE BELIEVE 
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BK/O DRAFTED BY BRITISH MISSION AND TRANSMITTED IN REF C 
WOULD BE MORE EFFECTIVE. IT WILL BE RECALLED THAT 
OPERATIVE PORTION OF THAT DRAFT BK/O PROVIDED THAT WHILE 
ENTIRE LAW COULD TAKE EFFECT IN BERLIN, "THE LAW SHALL 
NOT AFFECT ALLIED RIGHTS AND RESPONSIBILITIES. ..AND 
THEIR RIGHT TO DETERMINE, IF NECESSARY. IN A PARTICULAR 
CASE THE APPROPRIATE AUTHORITY FOR THE CONDUCT OF A 
PROSECTUIONM THE PROVISIONS OF BK/0(51)63 REMAIN UNAFFECTED." 

IN EFFECT. THIS BK/O WOULD SAY THAT WHILE FEDERAL PROSECUTOR 
COULD OVERRULE LOCAL PROSECUTOR (AS HE ALREADY CAN DO IN 
MANY WAYS) HE HIMSELF WAS SUBJECT TO BEING OVERRULED BY 
ALIIE WHO COULD DETERMINE IN ANY GIVEN CASE WHETHER 
PROSECTUION WAS TO BE BY FEDERAL OR BERLIN PROSECUTOR. 

DRAT BK/O COULD THUS BE PRESENTED AS BOTH MORE PROTECTIVE 
OF ALLIED INTERESTS AND. BECUASE IT WOULD BE COUCHED 
GENTLY IN TERMS OF STANDARD ALLIED RESERVATIONS WITHOUT 
EXPLICILY DEPRIVING PART OF LAW OF EFFECT, AS MORE RESPONSIVE 
TO GERMAN RQUIREMENTS . 

6. AFTER ABOVE DRAFTED, WE RECEIVED MESSAGE FROM FRENCH MISSION 
SUGGESTING THAT THREE MISSIONS CONCUR IN PROPOSAL THAT ONLY 
SECTION 2 OF ARTICLE 3 BE DRPRIVED OF EFFECT IN ORDER TO 
HAVE TRIPARTITE BERLIN RECOMMENDATION AVAILABLE FOR SEPTEMBER 
10 BONN GROUP MEETING. WE HAVE ADVISED FRENCH THAT WHILE WE 
CONSIDER THEIR PROPOSAL AN IMPROVEMENT ON ORIGINAL FRENCH IDEA, WE 
CONTINUE TO PREFERF ORIGINAL BRITISH DRAFT BK/O BECUASE OF 
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RESERVATIONS EXPLAINED PARA 3-5 ABOVE. GEORGE 
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